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James ExsxINE of Grange, 
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John Cant, common Clerk of the Burgh 
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Ames ERSskIxE of Grange, and Henry Cuning ham 
of Baquhan, did, for ſome Time before the Ele- 
ions of Members to ſerve in this preſent Parlia- 
ment, ſtand as Candidates for being elected to ſerve 
in Parliament for the Diſtrict of Burrows of In- 
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nerkeithing, Stirling, Dumſermling. Culroſs and 
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ferry; but before the Time of Election came, Mr. Cuning- 
bam being named Governor of Jamaica, and ſo diſqualiſi ed 
from fitting in the Houſe of Commons Maſter Erskine con- 
tinued to offer his Service to thoſe Burghs; but who might 
be the other Candidate, was for ſome time uncertain. Thus 
far only was known, That Mr. Caningham was to transfer 
his Intereſt to ſome other Perſon, in Oppoſition to Maſter 
Erskime, and at laſt Captain Peter Halket younger of P3t- 
. — came out to be the Perſon that was to be ſet up in Op- 
tion. | 
Three of theſe five Burrows declared themſelves in fayours 
of Maſter Ers&ine, judging him to be the Perſon that was 
moſt likely to ſerve them in a diſintereſted Manner, v:z. 
Stirling, fermling and Quceensferry: And according- 
ly twoDelegates were choſen for St;r/ing and Queen ferry, 
both in his Intereſt, and he himſelf was choſe Delegare for 
the Burgh of Damfermling. 1 | 
By this Means the Majority was clearly on Mafter Er- 
s&ine's Side, and he could not fail to be duly elected, and 
muſt of conſequence haye been returned, if a fair and free 
Choice had been to be made the Rule of Returning: But 
it now appears that another Scheme was laid, Mr. Cuning- 
ham had ſecured the Intereſt of the Burgh of Inzerkeithing, 
and the Burgh of Culroſ was prevailed upon to join in Mea- 
ſures with him. 2 was the preſiding Burrow ; 
Mr. Cummgham was choſe Delegate for it; and Fohbn Cant, 
his known Agent, and Manager of many of his Affairs, and 
part of his e, was the common Clerk of that Burrow, 
and ſo by Law the Returning Officer. And that being the 
Cale, it was indeed pretty apparent, that a good Under- 
ſtanding betwixt the Delegate and Clerk of the preſiding 
Burgh might have ſome Influence on the Return, if a Me- 
thod could be fallen upon to make two the Majority of five; 
or if by political Chirurgery, an Amputation could be made 
of one of five Members of the elective Body from the __ 
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four, that ſo the Delegate for the mon Burrow mighe 
| have a Pretence for a double Vote. And this Method was 
accordingly purſued by Mr. Cuningham in a very extraor- 
dinary Manner, which your Lordſhips will be more particu- 
larly informed of afterwards, and was moſt unduly given 
way to by Mr. Cant the Returning Officer. 

Upon the Day appointed by the Law for the Election, the 
Delegates for the whole five _— appeared ; and three of 
them, viz. thoſe for Stirlimg, Dumfermling and Queens. 
ferry, gave their Voices for Maſter Eritine to be Member of 
Parliament for that Diſtrict; the other two only gave theirs 
for Captain Peter Halket : So that the Majority was plain- 
ly for Maſter Eretine. Notwithſtanding which, Mr. Cant, 
the Returning Officer, hath thought fit to return the Name 
of Captain Haltet to the Sheriff of Fiſe, as the Perſon duly 
elected to ſerve for that Diſtrict : Which Return the Sheriff 
was obliged to annex to the Writ ; though it was not done 
- without a Proteſt on the Sheriff's part againſt Mr. Cant, That 
he the faid Cant, and not the Sheriff, thould be liable and ac- 
countable for all rhe IIlegalities he had committed in the 
Matter of that Return. a 

As this is one of the mot groſs Violations of the Freedom 
of Elections that hath at any time been ventured upon by a 
Returning Officer, and fo much the more aggravated, as it 
is done in contempt of a Law to lately made fei preventing 
fach Abuſes, Maſter Z7s&4mme hath thought himſelf obliged, * 
in Duty to his Country in general, and to his own Electors 
in particular, as well as in Juſtice ro himſelf, to bring his 
Petition and Complaint before your Lordſhips againſt Mr. 
Cant, laid upon the late Act of the 7th of his preſent Ma- 
jeſty, intituled, Au Act for the better regulating the Ele- 
ion of Member's to ſerve in the Houſt of. Commons for thas 
Part of Great Britain called Scotland, Cc. by which it is 
enacted. That every common Clerk of any preſiding 
++ Burgh, who ſhall wilfully return to the Sheriff or Steward 
any Perſon other than the Perſon elected, or who ſhall 
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neglect and refuſe to retuan the Perſon duly elected, fhall 
« forfeit the Sum of five hundred Pounds to the Perſon in- 
«« titled to have been returned, to be recovered in manner 
directed by the Act; and cannot doubt that your Lord- 
ſhips, by a juſt ication of the Act in this caſe, will 
make Returning Officers ſenſible that they are not beyond 
the Reach of the Law, and that fo groſs and bare-fac'd Con- 
tempts of it are not to be covered over with ſuch flight Diſ- 
guiſes as the Tranigreſſor in this caſe hath made uſe of. 

Mr. Cant hath put in his Anſwers, and the Caſe hath been 
heard before your Lordſhips in Preſence; upon which you 
have been pleaſed to order Parties to inform. And the Sum 
of Mr. Cant's Defences ſeems to reſolve in theſe: rf, That 
this being a Matter which touches the due Election of a 
Member of the Houſe of Commons, of which that Honour- 
able Houſe are the undoubted Judges, that your Lordſhips 
cannot take Cognizance of it, until the Merits of the Re. 
turn and Election be tried before them; atleaſt that it is con- 
venient for your Lordſhips to do fo, to prevent a Colliſion 
of Juriſdictions betwixt the Houſe of Commons and Court 
of Seſſion, which might happen, if different Judgments 


ſhould be given upon the ſame Point. 
240, That ſuppoſing the Return in this caſe to be errone- 


ous, yet it was no wilful Act of Mr. Cant's, but muſt be a- 
ſcribed to the Delegates, Mr. Cant having made the Return 
according to the Votes of the Majority of thoſe whom the 
Delegates judged to be lawfully intitled to vote; and that 
they only were the Judges of the Commiſſions and Capaci- 
ty of the Delegates, and not Mr. Cant the Returning Offi- 
Cer. 

3, That this Matter having turned upon the rejecting 
of the Commiſſion to the Complainer, to be Delegate for 
Damfermling. That the Objections againſt that Commiſſi 
on were ſufficient in Law to warrant the rejecting or taking 
no Notice of it. 

As 
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As to the t, it was anfwered for the Complainer, That 
chere is no Doubt made of the Juriſdiction of the Houſe of 
Commons, with reſpect both to the Merits of a Return and 
Merits of an Election, and as little doubt as to the Effect of 
that Judgment : No doubt it is final and deciſive, upon the 
Member's Right of fitting in that Houſe, both n the Me- 
rits of the Election it ſelf, where theſe are tried, and upon 


the Merits of the Return, where theſe only are tried. The 
one 


gives the Member a Right ro be Member of 
the Houſe, the other gives him the Right of interim Sitting. 
untill the Merits of the Election be finally diſcuſſed; and no 
t of any other Court, can have any Influence as to 
the Member's Right of Sitting in either Cafe : But then their 
L t hath no other Effect, than to fix and determine 
the Parliamentary Right with r to the Member himſelf. 
The Houſe of Commons may indeed like wiſe puniſh in a Par- 
liamentary Way, a Returning Officer whom they find ne- 
. gligent or malyerſing in his Duty: But they have no Juriſ- 
Siion to levy a Penalty impoſed by Statute, upon a Rerurn- 


ing Officer, where, by the Statute it ſelf, the Power of 
judging fuch Officer, and impoſing the Penalty, is given to 
the ordinary Courts at Law, as in this Cale, where the Pow- 
er and Juriſdiction is expreſly given to your Lordſhips, yea, 
where you are not only impowered, but expreſly required 
to proceed in a fummary Way, upon fifteen Days Notice, 
without further Delay. 

It were a very abfurd Conſtruction of the Act of Parlia- 
ment, where the Act it ſelf hath limited the Complainer to 
bring in his Action within three Months of the Return, 
and appointed your Lordſhips to proceed upon ſo ſhort No- 
tice, without further Delay; w to pretend that you can- 
not proceed untill the Matter be judged of in the Houſe of 
Commons, that is a plain Inconfiſtency. Had the Intenti- 


on of the Law been ſuch, the Complainer could never have 
been obliged to bring his Action or Complaint, but 1 
ap : uch 
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ſuch a Time of the Determination given by the Houſe of 
Commons; nor would the Law have given your Lordſhips 
Power to impoſe the hip oc bo without any mention of, or 
reſpect to the Judgment of that Honourable Houſe. Had it 
been otherwile deſigned, then the Penalty muſt only have 
been impoſed, in caſe of the Return being found undue by 
the Judgment of the Houſe of Commons. But the Law 
plainly intended no fuch Thing ;- but hath thought proper 
that a Check ſhould be put upon Returning Officers, by im- 
poſing a Penalty to be judged of and levied at common Law. 

his was thought neceſſary for ſecuring the' Freedom of Par- 
liament, and of Conſequence, of the whole Conſtitution. 
And this ſummar Method of Proceeding, a rs to be ex- 
preſly directed with this View and Reaſon, 1 the ordina- 
ry Courts of Juſtice might apply the Law as it is, without 
being predetermined, or at all influenced by the Reſolutions 
of the Houſe of Commons. 
The Laws of Parliament are the Rules by which the Houſe 
of Commons are to judge; but your Lordſhips and all other 
Judges are to judge by the Common and Statute Law. And 
ro uſe the Words of the great Chief Juſtice Holt, The 
«« Cauſe of the Plantiff's Suit, is a Wrong done out of Parlia- 
ment; and whatever falls under the Regulation of Law, 
«© and is done out of the Houle of Parliament, is ſubject to 
„ the Laws of the Land; for Laws are to be evecuted out 
« of Parliament: But as for the Rules of the Houle, as fit- 
«« ting, meeting. Sc. they are within the Houle, and the 
Judges cannot know them, there being no Practice of 
them out of Parliament. But if the Parliament make a 
La concerning them, or if they ſhould become neceſſary to 
be determined on account of ſome other Matter cognoſce- 
able by the Judges, the Judges muſt take notice and deter- 
mine them.” And ſo in this Caſe, the Parliament havin 
made a Law againſt falſe and undue Returns, and — 


che Execution of it in the moſt ſummary way to your 1 
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ſhips, you are tied down to judge, without reſpect to the Pro- 
ceedings in Parliament, or without being obliged to know 
whether there will be any Proceedings or not ; yea it is im- 
ſible you can know it : And therefore if your Lordſhips 
ould not proceed as the Law hath required, it would be no 
leſs than a direct Contradiction to, and Contempt of the Law 
itſelf. 
The Complaint in this Cafe is nowiſe brought againſt the 
Member returned; he is no Party to it. It muſt then be ve- 
extraordinary to pretend, That where an Action is 
brought againſt a third Party, upon an expreſs Statute, for 
Recovery of a Penalty which can be levied by this Court 
only; that Judgment cannot be given until a Queſtion be- 
twixt other Parties, which may be and may never be a Que- 
ſtion at all, be determined by another Court, who is to 
proceed according to the Laws of Parliament, and not upon 
the Statute. 

We hope we will be excuſed to ſay, that in ſuch a Caſe the 
Reſolutions in Parliament are no Rule for your Lordſhips to 
proceed on, either one way or other: The Law is your 
Rule, and that only; and if their Reſolutions cannot be a 
Rule of Judging, how can it be Law, that you muſt wait 
their Judgment before you can proceed ? or that you can 
wait for it, where the Act of Parliament hath required you 
to go on in ſo ſummary a way? Such a Plea tends to nothing 
_- but an eluding of the Law, and rendring it intirely uſe- 
leſs. 

It ĩs certain that the Plantiff may bring his Petition in Par- 
liament, or not, as he thinks fit: When ſuch Petition is 
brought before the Houle, they may judge of the Return, if 
they pleaſe, by itſelf; they may judge of the Merits of the 
Return, and Election, together; they may judge of the Me- 
rits of the Election itſelf, without conſidering the Merits of 
the Return at all; they may delay giving any Judgment ſo 
long as they think proper: Is 7 then in ſuch a Caſe to be 
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once mentioned as Law, that where the Statute hath requi- 
red you to proceed in fo ſummary a way, that you cannot 
procced till the Event of certain Contingencies, which may 
or may not happen ; and which, ha as they will, can be 
no Rule for your Lordſhips judging? This were to eſtabliſh a 
Power in the Houſe of Commons to ſuſpend the Execution 
of the Laws, not only by poſitive, but dilatory Reſolutions: 
A Power, which they are too tender of the Conſtitution ever 
to endeayour to aſſume. | 

The Defendants endeayoured to ſupport their Plea, from 
ſome Caſes taken down by Salkeld, and other Obferyers of 
the Reports in England, particularly that of Prideanx ver- 
fs Morice; which Cale is ſummed up by the Obſerver upon 
the Margin of his Book in thoſe Words, No At7:on lies at 
Common Law againſt an Officer for a falſe Return of Mem- 

bers to Parliament, unleſi where the Right is determined, 
or cannot be determined in Parliament. But, with Submiſ- 
. fon, this is nothing at all to the purpoſe: The Cale, as ob- 
ſerved, anſwers itijelf: The Action was an Action on the 
Cafe, or an Action on Common Law ; not an Action upon 
the Statute : And the Diſtinction between theſe two is trite. 
and known. It was it ſeems held as a Doubt, whether an 
Action upon the Cale for a falſe Return could be carried on, 
until the Right of Election was determined in Parliament; 
and as to this their great Lawyers feem to have differed. But 
then there is no Inſtance of its having been made a Doubt, 
that where an Action was brought upon the Statute, either 
of Henry VI. or the 7th and 3h of K. William, that there 
the Action lay without reſpect to any Determination in Par- 
liament. And this appears very plain from the next Report, 
fave one, obſerved by Salteld, Coundel ver ſus Jobu The 
Summary of that Report, as marked by the Obſerver, is, 
Att ion lies not for a falſe Return, but upon the Statute 7th 
and 8th William III. This was likewiſe an Action upon the 
Cale, wherein the Plantiff declared that he was elected 
Member 
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Member of Parliament for ſuch ) Burgh, purſuant to the 
Queen's Writ to the Defendant. who returned two other Per- 
ſons to be elected: That the Plantiff petitioned the Houle, 
and was adjudged to be duly elected; after which he brought 
his Action, and a Verdict was given againſt the Defendant : 
And he having moved an Arreſt of Judgment, on this Ground, 
That there lay no Cauſe of Action, for that it appeared now 
bg bis Dl had the Effet of his Election, was returned, 


had his Place, and nothing wanting wherein he could pre- 
nd to be injured, but the Coſts he had been at in Proſecu- 
tion; and as to them, it ought to be ſuppoſed that the Houſe 
conſidered of them. On the other hand, the Plantiff endea- 
voured to ſupport his Complaint upon the Statute 7th and 8th 
of K. Wilkiam. But then it was anſwered for the Defendant, 
That the Declaration could not be taken to be founded upon 
that Statute, for ſeveral Reaſons there aſſigned ariſing from 
the Form of the Declaration: And becaule the Plantiff had 


not brought his Declaration or Action upon that Statute, 
Judgment was given for the Defendanr. 


There ariſe ſeveral Obſervations from this Report, no 
ways fayourable for the Defendant's Plea, but which clear- 
ly eſtabliſh the Diſtinction betwixt Actions on the Cale and 
Actions n the Statute. In the firſt Place, the Senſe of 
the Publiſher of the Report is plain from the Summary he 
makes of it, That an Action upon the Fact, as there ſtated. 
did not ly but upon the Statute of the 7th and 8th of King 
William. But then it did ly upon that Statute ; and there- 
fore Judgment was given for the Defendant, becauſe the A- 
ction was an Action on the Cafe, and not upon the Statute : - 
And an Action on the Cafe not being for any particular Pe- 
nalty, but for Damages and Coſts in general, it was thought 
it did not ly, becauſe the Plaintiff had the Effect of his 
Return; and lo had no Damage. except the Expence of fol- 
lowing forth his Petition, which the Court ſuppoſed tlic 
Houle of Commons had taken notice of. But had the Acti- 
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on been brought upon the Statute, there the Demand would 
bave been for the Penalty to which the Perſon injured was 
by the Starute intitled; and his Demand for that would have 
been good, notwithſtanding he had got his Seat in Parlia- 
ment aſcertained. 
240, Your Lordſhips will obſerve how inconſiſtent the De- 
fendant's Plea is with the Example with which he would en- 
deavour to ſupport it. His Plea, or rather Demurrer, is, 
That your Lordſhips can't proceed till the Houſe of Com- 
mons give their Judgment. If that have any Meaning, it 
mult be, until the Houſe of Commons give their Judgment 
that the Return is an undue Return. This he endeayours to 
ſupport by Examples from Actions on the Caſe : Yet your 
Lordſhips ſee by this Report, that an Action on the Caſe 
would not ly, and was in this caſe adjudged not to ly after 
the Houſe of Commons had given Judgment that the Re- 
turn was undue, becauſe the Plainti# then had no Damage. 
This makes it not very eaſy to comprehend the Rationality 
of that Opinion, even with reſpe& to an Action on the Cale, 
That the Action does not ly until the Houſe of Commons 
have given their Judgment; for at this rate it would not ly 
before Judgment by the Houſe of Commons, becauſe the 
Courts at Law muſt not anticipate or contradict that 7 
ment. It cannot ly after Judgment is given in the Plaintiff's 
fayours, and his Seat aſcertained; becauſe he hath no Da. 

e. and fo no Cauſe of Ad ion. Then there remains on- 
ly a third Cafe, That the Houſe of Commons haye judged, 
and have determined againſt the. Plaintiff, by finding the Re- 
turn a due Return. Neither can it ly there, according to 
this Doctrine; becauſe as the ordinary Courts cannot antici- 
pate, ſo neither can they contradict the Judgment of the 
Houle of Commons. And conſequently, when theſe Re- 
ports are compared together, they muſt proye this, That no 
Action on the Cafe, or at Common Law, can ly art all in 
any Event, if it be not in this one, where the Petitioner's 


Cale 
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Caſe never comes to be determined at all by the Houſe. This 
Obſervation muſt naturally lead us to doubt, if the Publiſh- 
er of the Report, in the Caſe of Prideaux and Morris, has 
done Juſtice to the Opinion of the learned Holt, when he 
ſays that he ſeem'd to think, that a Party could have no A- 
ion in the caſe of a falſe Return, even in an Action upon 
the Caſe, until there was a Determination of the Houſe of 
Commons; becauſe that is abſolutely inconſiſtent with his 
Opinion, as ſet down in the Beginning of that very Report, 
and inconſiſtent with what he maintained, both in the Cale * 
of Aſhbey and Whzte, and in the Cale of Pattie and the o- 
ther Als bury Men, obſer ved by the fame Author, and which 
are ſo well known. 

30, It is obvious and plain, That this Caſe deſtroys the 
Defender's Pretence, That your Lordſhips ought not to judge 
untill the Houſe of Commons determine; becauſe, as is in 
Part already obſerved, if the Houſe of Commons ſhould de- 
termine in fayours of the Plaintiff, and that his Complaint 
were to be judged according to the Common Law, withour 
reſpect to the Statute, then he could have no Action, if the 
Judgment of rhe Houle of Commons went for him: And 
yet the Defender's Argument is, That he ſhould have no A- 
ction till the Houſe of Commons do judge, and that that 
Judgment do go for him. 

But 470, The Law is indeed very plain. The Complaint 
is brought upon the Statute for a particular Penalty. You 
Lordſhips are required to judge, and with Submitſion muſt 
obey. And this is likewiſe confirmed by the Report laſt 
quoted; for the Plaintiff endeavoured to maintain his Aion 
by an Argument from the Statute of the 7th and 8th of King 
William. The Defendant's Council did not pretend, Thar 
the Action did not ly upon that Statute : Bur then their At- 
gument was, That the Declaration was not brought upon 
that Statute ; and upon that Ground the Judgment was given 
tor the Defendant. If it had, the Judgment muſt have = 

other 
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otherwiſe, unleſs the Defendant in this Caſe will pleaſe to 
maintain, That an Action even upon the Stature, cannot 
ty, where the Houſe of Commons hath given Judgment in 
1 3 of e From all which, the Diſtinction is 


very plain, bętwixt an Action on the Cale, and an Action 
upon the Statute. Whatever Effect the Judgment of the 
Houſe of Commons hath in the one, it hath none in the o- 
ther. | 

We muſt indeed be excuſed to think, after having ſo great 
Authorities on our Side, as not only the Opinion ofthe Chief 
Juſtice Holt, but the Judgment of the Houle of Lords, the 
dernier Reſort, in that known Caſe of Aſpbey and bite, 
that the Action lies at Common Law, for a falſe Return, 
without reſpect to the Statute. It is true, the Majority of 
the Judges in the Court below, was of another Opinion: 
As to which, out of reſpect to them, we will make no Ob- 
ſervation. Their Judgment was reverſed in the Houſe of 
Lords, two of the Judges only, and fixteen Lords, concur- 
ring with the Judges of the King's Bench, the reſt of the 
Judges and fifty Lords, agreeing to the Opinion of Chief Ju- 
ſtice Holt. And that great Judge's Words deſerve to be re- 
marked. Where Parliamentary Matters come before us, 
as incident to a Cauſe of Action on the Property of the 
Subject, which we muſt in Duty determine, rho” the in- 
*« cident Matter be Parliamentary, we muſt not be deterred, 
but are bound by our Oaths to determine it, 

There are other Caſes likewiſe referred to in the Argu- 
ment that paſſed in this Caſe Aſpbey and Mhite; ſuch as that 
of Sir Edward Barnardiſton verſus Soane, where ſuch A- 
ction was luſtained, and a Reaſon given by my Lord Hale, 
*++ That although the Matter related to the Parliament, yer 
it was an Injury precedanious to the Parliament: And 
*« where there is an Injury, the Law muſt afford a Reme- 
dy.“ There is likewile another Caſe referred to, of Mr. 
Onfl3's, where, it ſeems, it had been held that the Action 
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As to the other other Caſe of the Ailabury Conſtables, and 
Pattie and others, which occaſioned ſo much Diſpute be- 
twixt the two Houſes; it was a Caſe never finiſned in a ju- 
dicial Way, though the Opinion of the Houſe of Lords was 
delivered in the — manner; and therefore it falls to 
be quotted as a Precedent on neither Side. So far only we 
muſt obſerve, That neither that, nor the Caſe of Aßbby and 
White, can at all be brought as Inſtances againſt rhe Plain- 
tiff in the preſent Caſe: However they afford ſtrong Argy- 
ments for him, becauſe there the Queſtions were not con- 
cerning any parliamentary Matter, whereof the Cognilance 
was given to the Courts of Law by any Statute. Theſe Suits 
were againſt the Returning Officers, not for an undue Re- 
turn, but were Suits at the Inſtance of particular V oters, for 
not being admitted to poll; with reſpec to which there was 
no Starute giving Action, either for Penalty or Damages; 
but the Matter ſtood only upon the Common Law: And 
the hinge of the Contraverſy turned upon that, Whe- 
ther the Courts of common Law could judge till the Parlia- 
ment had judged ? Bur whether the ordinary Courts could 
judge at all, becauſe the Right ofa Voter was faid to be a a 
Matter of Parliament, which none but the Houſe of Com- 
mons could judge of, or that otherwiſe the Election of the 
Houſe of Commons would depend upon the Judgments of 
inferior Courts. But there is no Parallel betwixt that Caſe, 
and a Complaint for a falſe Return; with reſpect to which 
the Act of the 7th and 8th of King William, and likewiſe 
other anterior Statutes have given an expreſs Juriſdiction 
to the ordinary Courts in England; and the Act of the laſt 
Seſſion of Parliament hath given the tame in a ſtronger man- 
ner to your Lordſhips. | 
And with reſpect to this Point, the Plaintiff hath not on- 
ly thoſe ſtrong Authorities already quotted on his Side, but 
even the Authority of the Houle of Commons it felt For 
in that very Cale of the Az/sbnry Men, what the Houſe of 
| Com- 
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upon, was this, That no other Courr 


Commons inſiſted only 


than the Houſe of Commons hath the Determination of E- 
lections, or any Cognizance of ſuch Caufes, except where 


by Acts of Parliament directed. Whence tis plain, that even 
the Houſe of Commons, when carrying Things to the high- 
eſt, never once doubted, but aſſerted, that the ordinary 
Courts had a Power to judge, even in Matters of Election. 


where Acts of Parliament did fo direct; and whether your 


Lordihips have a pretty ſtrong Direction by the Act of Par- 
liament in this Cafe, is ſubmitted. x 
There are other Cafes which likewiſe ſerve to give Light in 


this Matter, Norris verſus Maudit, obſerved in the 5th of 


the Modern Reports,, p. 311. There an Action was brought 
upon the Statute of the 23d of Henry VI. cap. 15. againſt 
the Rerurning Officer of a Burrow for a falſe Return: And 


ſeveral Exceptions were taken to the Declaration upon point 


of Form; but no ſuch Demurrer or Objection once inſinu- 
ated, as that the Court could not judge, without waiti 
the Determination in Parliament. And ſuch Objection could 
not fail to have been taken notice of, had it been thought 
good in Law. Tn ſhort the Plaintiff does inſiſt upon ir, That 
the Defendant can't, tis believed, bring one Infiance where- 
ever ſuch a Doubt was moved. where an Action or Com- 
plaint was brought upon the Statute. And it is worth noti- 
cing, That the Act of the 7th and 8th of King William, was 
made recently, after Diſputes had ariſen concerning the Ju- 
riſdiction of the ordinary Courts. in Matters of Elections; 
and was indeed made to put that Matter ont of Queſtion, and 
ſubject the Returning Officers to the Common Law. And 
the Act of Parliament upon which the preſent Complaint is 
brought, procceds 2 the Recital of the Doubts, Whe- 
ther the Laws in England, impoſing Penalties upon falſe 


Returns, did extend to Scotland: And to obviate ſuch Doubts 
and Queſtions for the future; and for the more effectually 
preventing Returning Officers in Scor/and making falſe and 


undue 
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undue Returns, this cd, was introduced, the Juriſdicti- 
on given to your Lordſhips, and you required to proceed in 
a fummary Way. What then can it ſignify what Doubts 
ight have been before this Act, ſince in it the expreſs Ju- 
riſdiction is given. And it is alſo proper to oblerye, That 
the Action is not given only to the Perſon who ought to be 
returned; but in caſe of his neglecting or omitting to fue 
for the Penalty within three Months, then any Magiſtrate, - 
or any Perſon A Office in any of the Burrows of the 
Diſtrict, may fue and recover the Penalty to his own Uſe, 
provided he bring his Action within a twelve Month after 
the Date of the Return. How abſurd is it to e, that 
an Action ſhould be given to the Office-bcarers in Burrows, 
in order to have the Penalty applied as a Puniſhment for the 
Injury done to the Burrows, and yet that Action muſt de- 
pend upon the Motion of the Perſon Petitioner in Parliament. 
who may petition or not petition as he thinks fit? There 
is no Inſtance of the Law's giving a Remedy for an Injury, . 
and yet making that Remedy depend upon the future Acti- 

ons of a third Party. 
The Council for the Defendant, were pleaſed to take no- 
tice of a Debate that aroſe in the Houſe of Commons, Anno 
upon Notice taken by ſome of the Members, That 
one Mr. Buller had ſued a Returning Officer before the 
Courts of Common Law for making an undue Return, with- 
out having once ſo much as petitioned the Houſe of Com- 
mons againſt that Return. But this plainly makes againſt 
him: For although ſuch a Debate was ſtirred, and adjourn- 
ed from one Day to another, yet it was entirely dropt, and 
nothing done: Which is a plain Evidence, that the Houle 
was convinced that the Thing was agreeable to Law, and 
that there was no Ground of Complaint, otherwiſe they 
would never have dropt the Queſtion. Had there been 
any Thing in it, that would have concerned the Privilege 
and Juriſdiction of their own Houle, amongſt ſo numerous a 
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Body, it muſt ſometimes happen, that Debates will ariſe, e- 
ven upon miſtaken Points of Privilege : But where no Reſo- 
lution is taken, that is in effect a Determination, that there 


is no Cauſe for the Queſtion. It was in vain for the Defen- 
dant, to endeayour to inſtruct your Lordſhips what was Mat- 
ter of Expediency, by ſuggeſting, That if your Lordſhips 
did proceed, it might occafion a Colliſion of Juriſdictions: 
For in the firſt Place, the Defendant miſapplies the Term. 
If your Lordfhips ſhould judge one Way, and the Houſe of 
Commons an other, that might produce a Contrariety in 
Judgment, but no Colliſion of Juriſdictions ; becauſe both 
Sentences have their legal Effect. The Judgment of Parlia- 
ment affects the Member as to the Right of fitting and voting 
in the Houſe : And ſuch Effect a Judgment muſt have, whe- 
ther it be right or wrong. Your Lordſhips Judgment upon 
the Incident, cannot affect the Right of the Member one 
Way or other; yet your Judgment hath its Effect againſt 
the Returning Officer, the Law having committed that to 
your Cognizance. Where the ſame Matter of Right comes 
to be tried originally before your Lordſhips in a Civil Court, 
and before the Criminal Court in Way of Incident, the Opi- 
nions of the two Courts may happen to differ, even upon the 
Point of Right: But ſtill that makes no Colliſion of Juriſdi- 
ction. And it were an unreaſonable Thing to ſay it, that 
the one Court might not proceed for fear the other ſhould 
differ from them in Opinion. Such Contrariety is not eyen 
to be ſuppoſed. Bur if it ſhould happen, that is no Reaſon 
for ſtopping rhe Courſe of Juſtice. We all know a famous 
Inſtance of that in rhe Cafe of the Earl of Banbury's Peerage. 
And no doubt ſuch Things may occur every Day. In ſhorr, 
there can be no Colliſion of Juriſdiction, where the Suits 
are different, the Parties different, and the Effects and Con- 


ſequences like wiſe different, and where both Sentences can 


be put to Execution. 
249, It is of no Conſequence that the Judgment of the 
Houle 
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Houſe of Commons may differ from your Lordſhips. This 
is what your Lordſhips cannot ſuppoſe, when you judge ac- 
| cording to Law, without Injury to the Juſtice of the Houle 
of Commons, where the Legiſlature hath exprefly given 


you the Juriſdiction, and required you to proceed: And 


though your Determination can be no Rule to the Houle, it 
is no Reflection to preſume, that in a Point of Law, the O- 
pinion of the proper Court of Law might have its proper 
Weight every where. The only Danger that can be is, 
what we are confident will not happen, that your Lord- 
ſhips in fo clear a Cafe, ſhould give a Judgment contrary to 
Law, or be deterred from doing Juſtice, for Fear of ditfer- 
ing from another Court. 

The 24 Part of Mr. Cant's Defence, which next falls to 
be examined, was laid upon this, That he was ro comply 
Vith the Judgments of the Delegates, and to make his Re- 
turn as they directed; and that he had done lo. 

But with reſpect to this, it is as clear as Sun light, that 


this is a mere color gueſitus. That Mr. Cuningham the 


Delegate for the preſiding Burgh, by whoſe illegal Deeds a- 
lone, Mr. Cant would pretend to juſtify himſelf, and Mr. 
Cant, were acting in Concert and Combination together, to 
find a Handle for an undue Return; and that Mr. Carr, in 
Place of doing his Duty as the Returning Officer, which un- 
doubtedly was, to receive the Commiſſions that were pre- 
lented to him in the proper Form, collufively lay by, ſuk 
ed Mr. Cuningham to do what he thought fit; and then in 
Place of follow ing the Rules of Law, was pleaſed to make 
Mr. Cuningham's Actions the Mealure of his Duty. 

And with reſpect to this, the Plaintiff muſt in the firſt 
Place put Mr. Cant in mind of his Oath, which he ſwore as 
Returning Officer, not only that he had got no good Deed 
nor Promiſe for making the Return which he was to make, 
but that he ſhould return the Perſon elected by the Majori- 
ty of Votes according to his Judgment, and not according 
to the Judgment of Mr, Cuningham. 
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In the next Place, we beg leave to obſerve, that the Act of 
Parliament, ſettling the Method of Election of Commoners 
for Scotland, gives the Burghs of the ſeveral Diſtricts a Pow- 
er to elect their Delegates, and to give them Commiſſions, 
and gives theſe Delegates a Power to vote in the Election; 
but there is no Power given by that Act, nor no other AQ, 
to the Delegates to judge in any Queſtion whatſoever. And 
it is ablolutely inconſiſtent with the Nature of the Thing, 
that any ſuch Power could be committed to them: For who- 
ever takes upon them to judge, muſt, before their doing any 
Act of Judgment, have their judicative Authority eſtabliſh- 
ed in them. Now, 1 , as it happened in this Caſe, 
five Delegates appear all with formal Commiſſions ; how is 
it poſſible thoſe Commiſſions can be judged of by them- 
ſelves? It muſt in the firſt Place be known that they are 
_ Delegates, before they can judge. We beg leave then to ask, 
When the firſt Delegate produces his Commiſſion, who is to 
judge of that? Ir is impoſſible the other four or any of 
them can, becauſe their own Right is not known; un- 
leſs the Defendant will ſuppoſe, that the producing a formal 
Commiſſion to him gave them all a ſuſſicient Power to act 
as Delegates. And if that be once ſuppoſed, then he de- 
ſtroys his own Alledgeance, That there remained a Power 
in any Perſon whatever to reject ſuch Commiſſions as were 
produced formal. Theſe are abſolute Inconſiſtencies. 

Mr. Cant hath been pleaſed to mark in the Minute, That 
Mr. Cuningham's Commiſſion for Ianerkeithing was pro- 
duced and approved : A Word which he moſt unduly made 
. uſe of. Had he faid received, he had ſpoke as in his Du- 
ty : But as to approved, who did or could ove of it ? 
It muſt be himſelf, or no body. It could nor be the other 
four ; for no Queſtion to them was ſtated, nor could be, be- 
cauſe as yer it did not appear they were Delegates ; their 
Commiſſions were not ſo much as produced, nor read: And 
therefore all that could be done was, for Mr. Cant, * rhe 
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Miniſter of the, Law in that Particular to receive it; and 
as he received it, it was in like manner his Duty to receivo 
the others as formal; and no other Perſon could. And this 
ſingle Conſideration. That the Delegates could not poſſibly 
judge of the firſt Commiſſion produced, ſhows that by the 
Nature of the Thing, they can have no Juriſdiction at all in 
admitting or rejecting Commiſſions; for it is ridiculous to 
ſay, that the whole four or five ſhould judge upon the firſt 
Commiſſion, and yet that they ſhould not have the fame 
Power to judge upon all the reſt. Your Lordſhips muſt 
plainly ſee the abſurd and contradictory Conſequences of this. 
At this rate, the fizſt Commiſſion produced, muſt of courſe 
be admitted, becauſe there is no body can judge of it, un- 
leſs the Power be placed, as we do, in the Returning Offi- 
cer. And ſuppoſe for once it is the Right of the preſiding 
Burgh to produce their Commiſſion firſt ; then it muſt clear- 
ly follow, that if he, by producing firſt, have the Power 
to judge, he can reject every one of the reſt, · and aſſume 
the whole Power of Election to himſelf, and fo return whom 
he pleaſes; and that without any Penalty or any Complaint 
that can be againſt him. becauſe forſooth he acts in a judica- 
tive Capacity. The Law hath allowed of no ſuch Thing, 
but hath given the miniſterial Power to the Returning of. 
cer; and of conſequence hath tied him down with proper 
4 by impoſing a Penalty upon him if he mal verſe in 
is Duty. | | 
Mr. C uningham indeed in this Caſe proceeded in a groſſer 
way, and every Step of the Procedure ſhews the wilful and 
bare - fac'd Collufion betwixt him and the Defendant. We 
cannot in the fr/? place but obſerve, That there is no Law 
that gives the preſiding Burgh the Privilege ſo much as to 
produce their Commiſſions firſt; it is more natural to think, 
that their Commiſſions ought to be produced according to 
the Seniority of the Burrows as they ſtood in the Rolls of 
Parliament: For indeed till their Commiſſions be nn, 
«2 


| 1 

and they a _— there is ok much as Place for an 
Aſſent to the Propoſition, who is the preſiding Burgh. So 
that the giving any Power of Judgment to the preſiding 
Burgh before the reſt be admitted into the elective Body, is 
at beſt without Law. But what did Mr. Canin gbam and 
Mr. Cant in this Caſe ? Mr. Cuningham aſſumes to himſelf 
the Right of producing his Commiſſion firſt; that is marked 
Approved, though by che by it was fubject to ene of the 
ſame Objections that was afterwards made to Maſter Ers- 
kine's. Then the Commiſſion from the Burgh of S7:7/:ng is 
produced, and 'tis likewile marked Approved, that Mr. Cu- 
#ingham might not be ſaid abſolutely to have taken the Pow- 
er of judging on himſelf. But then when the Commiſſion is 

oduced from Dumfermling, Objections are made, and by 
whom but by Mr. Cuningham himſelf; ſo he makes the Ob- 
jection, whereby indeed he was Party to it, that he himſelf 
might judge of it; and indeed ſolely Jucge, becauſe in caſe of 
the Delegate from pages * and his difterring, then he was, 
ro aſſume to himſelf a caſting Vote, as he did, on Pretence 
of his being the preſiding Delegate. Suppoſing Stirling 
he had agreed, and had been in one Intereſt, the fame Ab- 
ſurdity before ſtated would occur, that it was in the Power 
of Two in a good Underitanding to reject the Commiſſions 
of all the other Three, and ſo in the Power of the Minority 
to model the Election as they pleaſed. Now with reſpec to 
this of the caſting Vote, in the admitting or rejecting a Com- 
miſſion, we muſt ask to know on what Law it is founded ? 
The Act of Parliament docs indeed give the Delegate from 
rhe preſiding Burgh the caſting Vote in the Election, in caſe 
of Equality, beſides the Vote he hath as Commiſſioner from 
the Burgh. Theſe are the very Words of the Law, and in- 
deed deſerve to be noticed; he hath but one Vote in the E- 
lection as Commiſſioner from the Burgh, but the Law hath 
given to him perſonally the caſting Vote, in caſe of Equali- 
ty: So that it is not impoſſible nor illegal for the Delegate 
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in ſuch Caſe to vote one 'M as Commiſſioner for the Burgh, 
and according to their Sentiments, and to yote the other 
way when he gives his _ Voice, upon the Power the 
Act of Parliament hath given him; he may be ſingle in his 
Vote for the Election, and may give his caſting Vote betwixt 
the other Four, in caſe of their dividing for different Per- 
ſons; and no doubt the Legiſlative hath acted moſt rational - 
ly in this, to give a caſting elective Vote to ſome one or o- 
x On in the Choice of a Commiſſioner, in caſe of Equality. 
Bur whatever may be done in matter of Election, it is mon- 
ſtruous in Law to ſay, that in the matter of Judgment, upon 
point of Right, any Perſon or Judge ſhould have two Votes, 
that is a Thing done in no Judicature in the World; and 
when the Matter is conſidered, there can be no Occalion nor 
Reaſon for it, particularly in ſuch a Cafe as this concerning 
the rejecting of a Commiſſion; for according to the Defen- 
dant's own ſhewing Prima facze, if the Commiſſions be for- 
mal, they muſt be produced as to that Effect, as he fays, to 
approve or diſapprove of the Commiſſion of the preſiding 
Burgh : If he don't admit of this, let him reduce his own 
Scheme to common Senfe, if he can; If he do allow this, 
then the Queſtion muſt only come, whether one of theſe 
Commiſſioners objected to mutt ſtand among the Number as 
at firſt, or be laid aſide? If upon the Queſtion amongſt the 
Four, the Voices be equal, then it is plain the Commiſſion 
ſtands not rejected, and fo muſt continue as a good Commiſ- 
ſion, and Things remain in the State they firſt were: So that 
in every View, as the Law hath given the preſiding Delegate 
no caſting Vote in any Power of Judgment, though it hath 
given him a caſting elective Voice; Mr. Conn and the 
Detendant acted piainly in a fraudulent colluſfive way, Mr. 
Cuningham aſſuming to himſelf a caſting Vote, and the Re- 
rurning Officer in taking any Notice of that caſting Vore, 
which the Law hath not impowered him to number, and 
which without plain Fraud there was no Occaſion for num- 
bering. But 
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But then further, to ſhow your Lordſhips the 2 or 

the Proceedings in this Caſe, after Mr. Cuningbams Com- 
miſſion, and that from Stirling were marked as oven, 

Mr. Cuningham, as appears from the Minutes, to how his 

ſtrong Inclination to Impartiality, inſiſted, That though he 

believed he and the Delegate for the Town of S7zrling, 

whoſe Commiſſions were approven, had a Right to judge 

of the Validity of the Commiſſion from the Town of Dam- 

fermling, yet he was willing that Queſticn ſhould ly over, 

until it ſhould appear who of the reſt of the Delegates Com- » 
miſſions were without Objection. But then, how was this 

managed ? The Commiſſion from Ce was objected to; \ 

and to that Objection fell likewiſe ro be judged of by ſuch 

Commiſſioners as were unexceptionable. Mr. Cuningham 

made a frivolous Objection to the Commiſſion from Yueens- 
ferry, on purpoſe for a Pretence, -and no more, not to al- . d- 
low the Delegate from the Qzeensferry a Vote in the Que- 
ſtion as to the Commiſſion from Dumfermling. This Ob- 
jection made by himſelf, he afterwards, when the Job was 
over, and that he had rejected the Commiſſion from Dem- 
fermling, paſſed from, and himſelf voted to ſuſtain the Cons - 
miſſion from the Qzeensferry. This, with Submiſſion, was 
{o grols, that no Colour can be put upon it. Had he pro- 
cceded, as he agreed to do, to let the contrayerted Com- 
miſſion from Dumfermiling alone, until it appeared who had 
unexceptionable Commiſſions, then the Commiſſion from 
Diumfermling, and that from Cuiro/5, that were both ob- - 
jected to, fell to have lyen over, and that for Queensferry, 

to which he alone objected, and afterwards ſuſtained it, — 
onght to have been ſuſtained in irs Turn, when it came to 
be read, and he ought to have made no Objection. In which 
Cale your Lordſhips fee there would have been no Pretence 
for his caſting Vote, becauſe it appears the * of the 
Delegate for Queensferry, was for ſuſtaining the Dumferm- % 
ling Commiſſion: So that here Mr. Cuning bam plainly coun- 
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teracted and contradicted hingfelE He 8 that all 

the unexceptionable Commiſſioners ſnould have a Voice in the 
Queſtion as to that of Damfermling: But then, contrary to 
his own Opinion and Judgment, he objected to that of 
weensferry, until once he ſhould reject that from Dum 
aaa ; and then he votes that the Commiſſion from the 

Dueensferry is a good one, though the Objection he had un- 

juſtly made to it, was no leſs than that it had been obtained 

| to that Delegate by "Bribery and Corruption, and exceſſive 

- Feaſting; and which Objection he then retracted, as zo? ſaf- 

ficient to exclude that Town from their Vote. 

Bur then, to go a little further, let us ſuppoſe for once, 
that the Delegates had a Power of judging of Commiſſions, - 
which however we take to be impoſſible and inconſiſtent, 
for the Reaſons already given; yet for ſure that could only 
be upon the Formality or Informality of the Commiſſions: 
But neither they nor Mr. Cant could have any Power to \ 
judge upon extrinſick Objections nor ariſing from the Form 
3 of the Commiſſonghut from things that might require Proof, 

which they have no Power to take, and ſuch Proof as might 

be impoſſible for the Delegate objected to, to bring, ſince he 

could not know of any ſuch Objection to be made; and par- 

ticularly Objections upon the Capacity or Qualification of 

the Perſon choſen Delegate: And ot this Nature were the 

Objections made to Maſter Ers&zne's Commiſſion. Any 
Objection that can be Judged of, muſt in the #7 /t place, be 
proved before it can be ſuſtained. In the next Place, if it ad- 


& mits of an Anſwer,that Anſwer muſt likewile beproy'd. There 
3 muſt be an Opportunity to adduce that Proof, and a Power 
r in ſome Perſon to take it. Now we beg to know in the Caſe 


of any extrinſick Objection to the Delegate, particularly to 
his Capacity, what Power hath either the Delegates, or the 
Returning Officer to take ſuch a Proof? Where is the Law 
that gives it them? If no Law hath given ſuch Power, the 
Caſe mult be plain, that ſuch Objection can never be recei- 
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ved, except by the Judicature that hath a Power to receive 
the Evidence, and that can be no other than the- Houſe of 
Commons. And this can never better appear, than from 
the Objections Mr. Cuningham was pleaſed to make in 
the preſent Caſe, viz. 1wo, That the Sheriff's Precept 
to the Town of Damfermiimg was erroneous in its Date. 
240, That Maſter Erskine was not qualified to be a De- 
legate, becauſe he was nor a trafficking Merchant bear- 
ing Scot and Lot, nor had a Property in the Town to 
the Value of 2000 Merks. 3:0, That the Commiſſi on was 
procured by undue Influence. Now we would gladly know 
whether ſuch Objections were to be admirted without Evi- 
denee, or did require to be proved? That Mr. Cuningham 
did in Fact admit them without Evidence is certain: But we 
apprehend, ſuppoſe they had been good, they muſt have 
been proved, if the Delegates had had a Juriſdiction to 
judge of them. Bur fince the Law hath given them no Power 
to take a Proof, the conſequence muſt either be, that they 
had no Juriſdiction upon Objections of that Nature, or o- 
therwile, that any preceeding Delegate at leaſt, may make 
the Objection, and ſuſtain ir his own Aſſertion. 
Your Lordſhips will pleaſe to notice the firſt -Objecion, 
That the Sheriff's Precept to the Town was erroneous in its 
Date. How could that poſſibly appear to the Delegates ? 
The Precept was not, nor did not fall to be brought before 
them ; that was to remain with the Town : How then could 
this be judged of? and in Fact, what Evidence was brought? 
Next, As to the other Objection, That Maſter Ers&zze did 
not bear Scot and Lot, and had no Property : Who again 
could take the Proof of this? It at leaſt might have admit- 
ted of an Anſwer, a Proof that he bore Scot and Lot, or that 
he had Property. Who could take that Proof ? Or how was 
Maſter Eretine obliged to have Evidence there, an - 
Anſwer to an Objection which no body could imagine? Or 
was there any Evidence brought even upon that Objection? 
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At this rate, your Lordfhips ſee, there is no more neceſlary, 
but to make a negative Objection, to pretend, for Inſtance, 
that the Delegate was minor; then the Objection muſt be 
ſuſtained without Evidence, becauſe it is not to be ſuppoſed a 
Man, though major, could have a Proof of his Majority. 
He could by no Authority bring ſuch a Proof, and no Per- 
fon could receive it. The fame Thing occurs as to the third 
Objection, concerning undue Influence. Where was the E- 
vidence of it? Or who could take the Proof? 

Theſe Conſiderations make it plain, that neither Delegates 
nor Returning Officer could notice any extrinſick Objecti- 
on, not appearing from the Commiſſion, or which required 
extrinſick Proof either to ſupport or remove it. 

The Queſtion was put by the Detendant, What if two 
Commiſſions ſhould ar from any one or more Burghs ? 
Muſt not the other Delegates have a Power to judge, which 
of theſe two Commiſſions ſhould be received? But the An- 
ſwers are plain: 1//, By no means; but the Returning Of- 
ficer is to receive the Commiſſion that appears to him moſt 

rmal; and he muſt do it on his Peril. 24s, Unluckily for 
the Defendant, that is not the Cale ; for here there was but 
one Commiſhon : And therefore he was abſolutely inexcu- 
fable not to admit it on any Pretence. But, in the 34 Place, 
we beg leave to put a Queſtion in our Turn: What if double 
Commiſſions had come from all the five Burghs ? Who was 
to have judged then ? Sure it was impoſſible the Delegates 
could; which of itſelf is ſufficient to ſhow, that from the 
Nature of the Thing it is impoſſible the Power of receiving 
the Commiſſions could ly in the Delegates, but muſt be in 
the Returning Officer : And not indeed by what is called a 
Judicative, but a miniſterial Capacity ; he hath properly no 
Juriſdiction, but is the Miniſter of the Law for numbring 
the Votes, and making the Return accordingly. And it at- 
fords no Argument in this Cale, that the Freeholders in 

Counties have the Power to judge on the Validity of Votes, 
3 D 2 and 
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and that the Returning Officer is to follow their Judgment. 
That is true: Becaule it is given them by Law, the pr 
Method is chalked out: Thoſe who are formerly inrolled 
have the Juriſdiction to admit others. But indeed it were 
ridiculous to ſay, that thoſe not formerly inrolled, and whoſe 
own Right did not appear, could haye a judicative Capacity 
in admitting or rejecting one another's Votes. Their Cale 
is ſomewhat parallel with the Delegates, and the Abſurdity 
of giving them a Juriſdiction equal in both. The Practice 
in England, even in Counries, is indeed more to the pur- 
poſe. There, becauſe the Voters have no formal Juriſdicti- 
on, as our Freeholders haye, the Power of admitring the 
Vores is in the Returning Officer. | i 
It is in vain for Mr. Cant to endeayour to cover himſelf, 
by 8 That however groſs and illegal thoſe Things 
might be, they were all the Deeds of Mr. Caaingbam, and 
not of him; and that he muſt ſubmit to the Actings or De- 
rerminations of the Delegates: For in the firſt Place, every 
Step is ſo groſs and fo ridiculous, that no Man without ſhut- 
ring his Eyes, could ever think himſelf obliged to follow or 
ſubmit to any Part of it. 2do, Where is the Law that obli- 
ges him to ſubmit to the illegal Actings of the Delegates ? 
He might as well have ſuffered any one Delegate who had 
been in Combination with him, to have produced his Com- 
miſſion firſt, and then have allowed him to have thrown our 
the Commiſſions of all the reſt, and after that told us, it 
was not he, it was the Judgment of the Delegates. The 
Law hath given him the Miniſterial Power, and that he is 
bound to know. And when he ſhould act himielf, he ſuffers 
another to act, and then pretends he was to be governed by 
him, that can be no Excuſe, and ſcarce deſer ves the Name of 
an Evaſion. If a Returning Officer in England, for In- 
{ſtance the Mayor of a Corporation, ſhould allow the Com- 
mon Council to judge of the Votes, when he knew them 
plum upon the Intereſt he fayoured, and ſhould then pretend, 


he 
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he believed they had a Right to judge who were of the Cor- 
poration, and who not, would that afford him any Excuſe, 
if upon their Opinion, he ſhould return the Perſon not duly 
elected? ztio, What if Mr. Cunimgham, inſtead of a deter- 
mining judicative Vote, had taken upon him two ſuch Votes, 
would it have been ſufficient for Mr. Cant, that Mr. Cunin- 
gbam had determined ſo much did belong to him? The Law | 
no more gave him one Caſting Judicative Vote, than it gave 
him fix. 4#0, Is there any Pretence of bona fides, in noti- 
- cing fuch an arbitrary Proceeding as this, that Mr. Cunim- 
Sham, by his ſole Power, for ſo it reſolved, could drop the 

Voice of the Queensferry, by making an Objection, untill 

the Job as to the rejecting the Damfermling Commiſhon 

was over, and then admit that the Vote was good, when ac- 
cording to his own Way, if he had voted that at firſt, the 

Delegate for 8 muſt have had a Vote upon the 

Queſtion as to Dumfernling? Fto, Is it poſſible for any 

Man to maintain, That he could ſo much as believe, that ei- 

N ther the Delegates or he, neither of which have a Power to 
take any Proof, could judge of extrinſick Objections that re- 
quired a Proof, or ſuſtain Objections without any Proof at 
all, or that a Man was firſt to make the Objection, and then 
determine it by his own ſole Authority? Theſe Things are 
olaring ; and it is plain at this Rate, no Returning Officer 
can poſſibly ever be puniſhed for an undue Return. Let him 
ſuffer the groſſeſt Things, it will be very ſtrange, if he 
won't find one of the Delegates in the {ame Intercſt he fa- 
vours/:: And one Delegate with a good Commiſſion, if he 
have that, there is no more to do but object to all the reſt 
upon any Pretence, and the Returning Officer ſhall be fully 
juſtified, ſuppoſe he don't number one of their Vores. . 

If this Return of Mr. Cant's was not a wilful Return, we 

don't know what can be wilfal. If wilful be the fame with 

— voluntary, to be ſure this was wilful, becauſe Mr. Cant was 

| under no Compulſion. He had it wg Power to return 
5 whom 
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whom he Judged duly elected; and if by wilful in the Scots 


Stile, ſhould be underſtood obſtznate, it was likewiſe wilful 
in that Senſe, becauſe he was again and again warned of his 
Danger, and required to do otherwiſe. If a Man do wrong 
without Neceſſity or Compulfion, he does it wilfully ; and 
whether it was from any Neceſſity, muſt be judged from the 
Circumſtances. In the Caſe of Murder it ſelf, he is guilty of 
wilful Murder, who neither does it cafually, nor /e defen- 
dendo, nor ex ſubito impetu, from Provocation, which the 
Law to ſome Effect looks on as a Compulfion, and that de- 
pends on Circumſtances : And juſt fo in this very Caſe, 
where every Step is ſo groſs, where there does not 

one Thing that could have led the Defender to do what he 
did, but a plain Combination with Mr. Casingbam, how 
can it be pretended it was not wilful ? If he had ſo much as 
given himſelf rhe Trouble ro doubt, and to take reaſonable 
Advice, ſome more Colour might have been pretended, had 
he in any one Circumſtance brought himſelf under the Suſpi- 
cion of Impartiality, ſomething favourable might have been 
prefumed : Butas will afterwards „all his Actings were 
ofa Piece. Why art leaſt might he not have made a double 
Return, and not aſſumed the Power of the Houſe of Com- 
mons to judge on the Qualifications of a Delegate to declare 
him incapable, and all that upon no Evidence? If Mr. Cu- 
ningham had taken upon him in plain Words to ſay, as he has 
done the ſame Thing in Effect, That he as Delegate from In- 
uerkeithing, had the only Power to elect, had the only 
Power by himſelf to admit what Delegate he thought fir, 
would it have been any Excuſe to Mr. Cant, if he made the 
Return conform, becauſe that Mr. Cuningham had ſaid fo ? 
Was ir not the Returning Officer's Part to tell him he could 
not do ſo ? That by Law he was to return 82 to the 
Majority of Votes, and there is no Man could exclude thoſe 
Vores, which the Law required him to number, eſpecially 
upon ſuch obvious frivolous Pretences. 
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The third Branch of Mr. Cant's Defence was laid upon 
this, That whoever was to receive the Commiſſions, whe- 
ther the Delegates or Mr. Cant, the Objections againſt Ma- 
ſter Ershine's Commiſſion were well founded in Law, and 
therefore his Vote juſtly not numbred. And what theſe Ob- 
jections were, have been already ſtated ; and therefore we 
need not repeat them, but we hope ſhall very eaſily remove 
them. 

The Fir is, That of the Error in the Date of the She- 
riff's Precept, 1/f, We take this to be abſolutely frivolous. 
W bat did it ſignify that the Sheriff had miſtaken the Day of 
the Month, ſince the Precept was iſſued a ſufficient Time be- 
fore the Day of Election? And that is here admitted, and 
more than admitted, becauſe their Objection is, That the 
Precept bore Date as of the Monday, whereas it was in the 
Poſſeſſion of the Burgh as of the Sunday. It is not pretend- 
ed, That if it had been of the Date as Monday, that there 
was not ſufficient Time intervening betwixt and the Day of 
Election. If then the Burgh was poſſeſſed of it before that, 
where lyes the Objection? Whar if it had no Date at all, 
fince the Burgh was poſſeſſed of it a ſufficient Time before 
the Day? 240, How could Mr. Caningbam or Mr. Cant 
take Notice of this? The Precept was not before them, nor 
ought not to be. 3729, Turpe eft doctor: for the Precept for 
Innerkeithing, from which Mr. Cuningham came, laboured 
under the very lame Objection, if it had been good for any 
thing; and conſequently, according to this Argument, Mr. 
Cunmgham had nothing to do there, and all his Actings were 
void. Laſtly, on this Head, If the Sheriff had nor legally 
iſſued his Precepts then, either there could be no Election, 
the Delegates had no Power to act, and Mr. Cant had no 
Power at all to make a Return: Or it muſt be held, that ſup- 
poſing the Sheriff were neglectful in iſſuing his Precept, yet 
the Burrows have a Right to ſend their Delegates to meet at 
the Day of. Elc ction, which is fixed by Law; and that how- 


ever 
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ever the Sheriff may be puniſhed for his lect, that can't 


deprive the Burrows of their Right to vote: And which e- 
ver of thele be true, the rejecting Maſter Erskine's Com- 
miſſion, on this frivolous Pretence, was equally unwarrant- 
able. 

The next and great Objection was, That Mr. Eretine was 
not a trafficking Burgeis of Duamfermling, did not bear Scot 
and Lot, nor was Proprietor to the Value of 3000 Merks: And 
the only Support adduced to this Objection was an Act of 
the Convention of the Royal Burrows Auno 1709, where 
by they took upon them to enact, That all Commiſſions 
to be granted thereafter to the Perſons for electing Bur- 
geſſes to ſerve in the Parliament of Great Britain, Con- 
ventions of Eſtates and Conventions of Burrows, ſhall 
bear the Qualifications both of the Commiſſioners and 
« Commiſſions above written, under the Penalties contain- 
ed in the ſeveral Acts of Burrows, over and above the caſt- 
ing of their Commiſſions.” With reſpect to this, we can- 
not but obſerve in the 1/? place, That this pretended Act of 
the Burrows ſeems to be a very extraordinary Piece; if it be 
looked into, it is almoſt downright Nonſenſe in every Word 
of it. It is introduced with taking Notice of the Act of Par- 
liament, directing the Manner of the Election of the Com- 
moners for Scotland: Then it ſays, That 1 — 


that in the laſt Seſſion of Parliament there were ſever 
Objections made againſt the Qualifications of Commiſ- 
„ ſioners, and the Form of their Commiſſions, and how 
they ought to be verified, which hath been chiefly occa- 
ſioned through the not knowing the plat Form of the Bur- 
rows: Therefore to prevent further Miſtakes, and that 
BBurgeſſes elected to repreſent in the Parliament of Great 
HBritain may be put to no Trouble or Expences on that 
Head. the Convention did revive, ratify, Sc.“ What 
they meaned by not knowing the plat Form of the Burrows, 
or what they call the lat Form, would require an Explica- 
tion. 


* 
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tion. Who is it that did not know it? If they mean any 

thing, they muſt mean the Parliament; and therefore in or- 

der to inſſruct the Parliament, that Burgeſſes elected may 
not be put to Trouble or Ex , they forſooth take upon 
Ro them to make this Act; a Thing indeed very modeſt and ve- 
reſpectful to the Parliament! The Parliament is to be con- 
fined to what they are pleaſed to make Evidence or not Evi- 
dence! and they are to regulate the Qualifications of Perſons 
Electors or Elected! ' 
But then in the next place, Your Lordſhips will pleaſe to 
notice what it is they revive, the Act of the General Conven- 
tion of Burrows Anno 1642, Ordaining all Commiſſions to 
Parliament, Convention of Eſtates, or Burrows, to be ſub- 
ſeribed by the Magiſtrates themſelves and the Clerk of the 
Burgh, in Name of their Council, and the Seal of the 
Burgb affixed thereto, or by way of Extract under the Sub- 
ſtription of their Clerk ph. , Seal of Cauſe. How ridiculous 
tis is, muſt ar firſt View appear: We were at their making 
this Act 1709 in an united State; there was no Commiſſions 
from Burrows to Parliament; the Commiſſioners were not to 
be choſen by the Magiſtrates or Council, but by Delegares, 
and. in place ofa Commiſſion, were to be returned by the Clerk 
of the preſiding Burgh; yet this Act fooliſhly ratifies the Act 

1642, concerning the ſigning Commiſſions to Parliament. 
Then they ratify and confirm the Qualifications of the 
Perſons eſtabliſhed by the preſent plat Form; that is to ſay, 
That the Commiſſions teſtify the Commiſſioners to be Men 
fearing GOD, &c. Here again is the fame Blunder repeated, 
That the Commiſſions to Parliament muſt teſtify and declare 
ſuch aud fuch Qualifications, when there are no ſuch Com- 
ni lion. Then follows a third Clauſe, That all Commiſſions 
*'s be granted thereafter to Perſons for electing Burgeſſes 
% ſer ve is the Parliament of Great Britain, Conventions of 
Aſtal e, end Conventions of Burrows, ſhall bear the Qua- 
 Ufreaiiins both of the Commiſſions and Commiſſioners above 
written. Ho v make Senle of this, no body can know: 
E Are 
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Are there any Commiſſions to Perſons for electing Commiſ- 
ſioners to ſerve in the Convention of Burrows? Or what is 
the Meaning of that, Shall bear the Qualifications both of 


the Commiſfoners and Commiſſions above written? What is 
the 


ualifications of the Commiſſions? Hath a Commiſſion . 
a Qualification? This we take to be unintelligible. Bur theſe 
Things we obſerve only by the. by, in honour to. this yain. 
and idle Act. | f 
But then what we dir anſwer is, That the Convention 
of Burrows neither have nor had any Power to ſettle either the 
Qualification of Members to Parliament or Delegates, or to 
impoſe any Qualification upon them whatſoe ver, nor yet to 
enact a Form of Commiſſion under the Pain of Nullity: We 
conceive ſuch Power lyes in none but the Parliament; and 
that this was a direct Ufurpation of a Parliamentary Power, 
which is one of the higheſt Crimes we know. The A@ of 
Parliament, which is declared to be a part of the Treaty of. 
Union, both fixed the Night of Election and Manner of it, 
as far as the. Parliaments of both Nations thought fit or ne- 
ceſſary: And who gave the Convention of Burrows either to 
add or diminiſh to that Act, is what cannot be underſtood. 

That Act hath declared, That none ſhalt be capable to e- 
bet? or be elected, to repreſent a Shire or Burgban the Par- 
liement of Great Britain for this Part of the United King- 
dom, except fuch as are now capable by the Laws of this. 
Kingdom to elef# or be elected as Commiſſioners for Shires. 
or Burghs to the Parliament of Scotland. From this Clauſe 
it ſeems very plain, compared with the reſt of the Act. par- 
ticularly that part of it appointing the Election far Burghs to. 
be by Delegates, that the Words, capable to elet?, hath Re- 
ference. only to the Voters in Shires, becauſe the Voters for 
Commiſſioners to Burghs were not to be as formerly, but by 
Delegates; and that with reſpe to Burrows, the Qualifica- 
tion is only put upon the Perſon to be elected; and there is 
no Qualification at all put upon the Delegate, other than that 
he is to be the Perſon choſen by the Burgh. 

But 
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Words, capable to ele, had R 
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g 2 little further, let us 
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ſuppoſe that thoſe 
eſpect to the Delegates; then 
to be ſure every Perſon was capable to be elected Dele- 
gate, who by the Laws of Scotland at the Time of the U- 
nion, or belore it, could have been elected to repreſent a 
Burgh in the Parliament of Scotland. Now, will any Man 
etend with Reaſon, that no Man at the Union could be e- 
eted Member for a . who was not a reſiding tra- 
ficking Merchant, nor Property to the Extent of 3000 
Merks ? The contrary is evident and plain; and no Man 
can look into the Rolls of Parliament, who muſt not fee the 
.contrary : Not one Half of the Members for Burghs came 
under Qualification, nor do they to this Day. Let us 
but look into the preſent Liſt, or what hath been fince 'the 
Union; and according to this Topick, the one Malf of the 
EleQions are and have been void: Or if we look into the 


Liſts of the Delegates that have been ſince the Union, the 


ſame Thing will happen as to them. Bur indeed this is a new 
Invention, taken up to ſerve the preſent Job in this Caſe on- 
ly : At this Moment, more than one half of the Elections 
would be yoid, if this were Law. 


Bur, to go yet further, in the ſtricteſt Senſe en 


very perſon 
muſt be to be a Delegate, that is, to elect, who by 
The Law of Scotland was le to vote in the Election of 


a Member of Parliament. Now we hope it is certain, and 
ſo your Lordſhips have c__ determined in ſeveral Caſes, 
particularly that of Cowper,that Perſons were le ofbe- 
ing Counſellors in Burgh who were Burgeſſes, tho'neither re- 
fi ng trafficking Merchants, nor having Property in the 

Burgh : And to be ſure Counſellors. had a Power to vote in 

the Election of Members of Parliament, notwithſtanding 
their want of thoſe Qualifications contained in this Act of 
the Burrows. When then the Capacity of voting, of elect- 
ing, and being elected, is thus ſettled by the Act of Parlia - 
ment itſelf, which is Part of the Treaty of Union; how the 
Convention of Burrows could take upon them to ſettle other 


3 - Qua- 


. 

Qualiſications, they nor none elſe can account for. We 
would gladly know what gave the Convention a Power to 
fix upon Lands to the Extent of three thouſand Merks, more 
than fix or ten. If they could ſettle any Qualification, they 
could ſettle to what Extent they pleaſe : And fo at this rate 
the Qualification of Members of Parliament, and conſequent- 
ly the Conſtitution of the Parliament itſelf, may forfooth 
be ſettled, limited or extended, by the Authority of the 
Convention of Burrows. The Right of ſettling ſuch Quali- 
fications is one of the higheſt parliamentary Rights ; it is 

what the Houſe of Commons themſelves can't do, without 
the Concurrence of the whole Legiſlature : Bur it ſeems the 
Convention of Burrows have a higher Power. | 

We find no Act of Parliament of Scotland limiting the 
Qualifications 'of Members for Burrows to trafficking Mer- 
chants, or not one Word of its being neceſſary they thould 
have fuch Extent of Property within the Burgh; and we can 
never admit that any lefſer Power than the Parliament of 
Scotland could have ſettled the Qualification of Members 
betore the Union, or that a leſſer Power than the Parliament 
of Brita can do it now. \ 7 | 

The Council for the Defendant were pleaſed to fay, That 
the Privileges of Burrows were ratified by the Union : That 
the Convention ef Burrows had anciently made Acts, ſuch 
as that of the 1642, for regulating the Qualifications of 
Members of Parliament ; and that they were warranted fo 
to. do by the general Act impowering them to make Regula- 
tions and By-laws for the Meal of their own State. 

Bu: in the f Place, that does not appear to be true in 
Fact; tor the Act 1642, as recited in this Act 1709, appoints 
only the Manner of ſigning Commiſſions, which we infiſt is 
more than they had Power to do, but ſettles nothing as to 
the Qualifications of Members; and this they call their 
Plat Form, is a late Inyention of their own. 240, * 
the general Laws gives them a Power to make By-laws for 
d to Mer- 
chandi ze. 


the Weal of their State; that is Acts, with regar 
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chandize, and ſuch other Things which may depend upon 
their Conſent; how can that extend to any Matters parlia- 
mentary, or ſettling the Qualifications of Members of Par- 
liament ? They might as well pretend to determine what 
Number of Members we ſhould have. None can regulate the 
Conſtitution of Parliament, but the Parliament it ſelf: And 
for that ſame Reaſon we do inſiſt upon it, that whatever 
they may have taken upon them, they had no Power by 
Law to ſettle even the Form of Commiſſions to Parliament. 
e Privileges of the Royal Burrows are preſerved to 
them by the Union; but who gave them the Privilege to 
determine the Qualifications of their Members ? As the Con- 
vention of Burrows hath Power to make Rules in ordinary 
Adminiſtration, for the Good of the whole Burrows, fo e 
very particular Burgh hath as ſtrong a Power of making By- 
laws within themſelves, and for regulating Matters within 
Burgh: But will it thence follow that they have ſeverally a 
Power to ſettle the Qualifications of their Members of 
Parliament? We might likewiſe obſerve, that it is the Pri- 
vilege of the Burrows that is reſerved by the Treaty; but not 
a Word of the Convention; nor not a Word of their Powers. 
And whatever Powers they might formerly aſſume, they 
can now exerciſe none inconſiſtent with, or peculiar to the 
Parliament of Great Britain; and ſuch we do inſiſt is the 
power of fettling the Qualification of Members. 

The Defender took notice of ſome Decifions in the Parlia- 
ment of Scotland, about the 1681, finding that Members of 
Parliament for Burghs ought to be — Frag Merchants. 
But in the firſt place, they vouch this from no better Au- 
thority than Mr. Forbes Collection, which will go no great 
Way; the whole Circumſtances of the Cafe don't appear. 
Bur the fame Author, as he makes the Remark, ſubjoins 
theſe Words, But this is not obſerved; that is, that this is 
gone into Diſuſe. It is not the Practice of Parliament. Ir 
was not fo at the Time of the Union; and that is the Period 
fi x Fupon by the Treaty, and Ac of Parliament as to the 
Qualifications. The 
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The Defender yy took notice of the Act of Parlia- 
ment James VI. Par. 4. cap. 33. Enacting, That no Per- 
fon take upon him the Place of more of the Eflates of Par- 
liamenut than one, to wit, that wherem he profeſſes him ſelf 
to live, and whereof be takes his Stile. We do not we 
- underſtand to what ſe this Act was taken notice of; is 
it, that no Man who is a Baron, can be a Member for Bur- 
rows? If that be the Meaning, ſurely that Law is in Diſ- 
uſe: And by what Rule, according to fuch Conſtruction of 
the Law was Mr. Czxinghem either. a Member for Burghs, 
'or a Delegate. The Defendant is furely pur greatly to Shifts, 
when he muſt haye Recourſe to ſuch obſolete Statutes; at 
the ſame Time the Meaning of the Law never was any other 
than that the ſame Man was not to act at the ſame Time in 
double Capacities in Parliament. He was not to be choſe, 
both for a Baron and a Burges. 
Upon the whole ir muſt be obvious to your Lordſhips, 
and to every Perſon who hears the State of the Fact, That 
the Proceedings in this Caſe, have been the moſt groſs and 
barefaced that ever have _—_— or can happen again, 
carried on in plain Contempt of the Law, under no leſs Ag- 
gravations than the Uſurpation of a parliamentary Power, and 
that if this Return be not an undue Return; if Mr. Cant 
in this Caſe hath not refuſed and neglected to return the Per- 
ſon duly elected, no ſuch Neglect or Refuſal can be laid to 
the Charge of any Man hereafter ; a Colour, a frivolous pre- 
rence can always be invented. | 

But then beſides the Circumſtances that appear from the 
be. Minutes themſelves, there are other extrinſick Facts 
and Circumſtances, that contribute to ſhow this was a form'd 
Combination, between Mr. Czningham and the Defendanr. 
Mr. Cuningham himſelf at firſt ſtood for this Election, and 
in his Service, Mr. Cant was a known Agent, and can be 
proved fo ; he is Mr. Cuningham's Agent and Manager in his 


private Affairs, and hath for long depended conſiderably up- 
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on him, even with 1 Money Matters. When Mr. 
Cu ingbam became dilqualified, then he uſed his Intereſt, 
in Oppoſition to Maſter Eretine, and at laſt joined with 
Captain Halket. How Mr. Cant gave Way to his irs 
Acti during the Time of the Election, your Lordihip 
have already ſeen. After the Election, Mr. Cant ſhewed 
himielf ſo far impartial and diſintereſted, that notwithſtanding 
repeated Requiſitions, he did not think fit to offer ro Maſter 
- Erskine fo much as an Extract ofthe Minutes for many Days 
after the Election was over, and not till he had returned Cap- 
rain Haltet. He promiſed to give them before he ſhould go 
to Edinburgh. He kept himſelf out of the Way, ſo as Ac- 
- 8 to be had to him. He then wear to — 5 
g, cloſe in Company, and ded by Mr. Cusn ingbam 
and Captain Hallet. He low bimſelf to be detained in 
their Company, and never could be found but with them, 
—_ the Space of ſeveral Days, till at laſt the Return was 
. and delivered to the Sheriff, and ſo in every Step act- 
with them in cloſe Concert, and would not ſo much as 
expoſe himſelf to the Advice or Information of others, un- 
ill his Job was perfected. The undue Return, made even 
theſe extrinſick Facts ſerve to ſhow Mr. Cuningham and he 
were in a plain Combination: But the Proceedings them- 
ſelves, vouched by his own Minutes, are fafficient to con- 
vict him, and thoſe who may rely upon them. , 


In reſpeft whereof, it cannot be doubted, but your Lord- 
ſhips will repel Mr. Cant's Defences, and find, That- 
he hath unduly returned Captain Halket as the Perſon 
elected, and hath neglefied and refuſed to return the 
Complainer, who was intitled to be returned; and that 
therefore, he is liable to the Penalty of the Att of Par- 
liament, and that you will condemn him in Payment of. 

the ſame accordingly, for an Example to others, not to 

att in ſo manifeſt Contempt of the Law in Time coming. 


RO. DUN DAS. 
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